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Tobias v Tobias [2017] EWFC 46: Mostyn J – guidance on
applications for freezing orders, ex parte orders and use of
the out of hours judge
Facts:
1. W was in the FMH and H in a care home. H applied for an ex parte freezing order upon the FMH,
which was charged in favour of commercial creditors and the Local Authority for unpaid council tax.
H

also

had

registered

a

FLA

1996

notice

of

home

rights.

2. H’s application was to the out-of-hours High Court judge albeit there was no emergency. His
statement supporting the application was defective in failing to list the secured commercial debts, as
was the application and there was also no divorce petition issued.

Judgment:
3.The inter partes hearing eventually came before Mostyn J after being considered in consecutive
interim ex parte hearings by both Francis J and Hayden J. The W had in the latter hearing given an
undertaking not to dispose of ‘any marital assets’, albeit, as Mostyn J observed the width of such an
undertaking would have prevented her buying herself a sandwich. Both interim orders made had been
entitled as High Court orders, albeit, again Mostyn J pointed out, this was erroneous also as the same
had been made by the Family Court.
4. Mostyn J set about rectifying the position and set out guidance on such applications generally:
Family Court
jurisdiction under s
37 of MCA 1973
and s 37 SCA 1981

Under both statutes the Family Court has full jurisdiction with no residual inherent
jurisdiction left to the High Court – therefore "it is impossible to conceive of any
circumstances where an application for a freezing order should be heard in the High
Court, rather than the Family Court" (see Mostyn J in L v K [2014] Fam 35;

Level of Judge to
hear application in
Family Court

Whilst only a High Court Judge (‘HCJ’) can hear an application for a search order – a
HCJ, DJ or CJ can hear a freezing order application (ie not a magistrate). And
ordinarily the matter should be listed before a DJ or CJ unless the criteria in the
‘Efficient Statement’ justify it being heard at HCJ level;

When the
application should
be before a HCJ

Applying by analogy the ‘Statement on the Efficient Conduct of Financial Remedy
Hearings, dated 1 February 2016’ to freezing injunctions – a HCJ should only hear
such an application if – either the applicant (a) seeks to freeze assets over £15m; or (b)
over £7.5m and there are issues of complexity applying paras 3(3)-3(10) of the
Efficiency Statement; or (c) less than £7.5 m and the application engages a novel and
important point of law;

Ex parte
applications – L v K
[2014] Fam 35

The principles applying to ex parte applications are already set out in L v K (Mostyn
J) which highlights the President's Guidance given on 18 January 2017 concerning
such orders ie a without notice application will normally be appropriate only if: (a)
there is an emergency or other great urgency so that it is impossible to give any notice,
however short or informal, or (b) there is a real risk that, if alerted to what is proposed,
if tipped off, the respondent will take steps in advance of the hearing to thwart the
court's order or otherwise to defeat the ends of justice'.

Out of Hours Judge
hearing

Mostyn J stated "I find it virtually impossible to conceive of any circumstances in any
money case where it would be appropriate to approach the emergency out-of-hours
judge for an injunction”. The only examples anticipated by Mostyn J were if there was
strong evidence that either a vast sum of money was just about to leave the jurisdiction
to some overseas safe haven or a contract was about to be signed.

5. In the present case – the list of defects were that there was no emergency as the FLA notice protected
the H against a sale, he had not shown full candour, the application was not in proper form, it was
directed to the wrong court, at the wrong time for the wrong reasons – hence the application was
dismissed.
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